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RECENT CASES. 379 

Contracts — Conflict of Laws — Suretyship. — Union Nat. Bank v. 
Chapman et al., 62 N. E. 672 (N. Y.). — Defendant, residing in Alabama, 
signed, as surety, her husband's note, which was made negotiable in Illinois. 
Defendant did not know where the note was to be negotiated. Held, that her 
contract was an Alabama contract and, as such, void under its laws. Bartlett 
and Vann, J. J., dissenting. 

Several well considered cases are found which support the conclusion of 
the New York court. Vorjt v. Brown, 42 Hun. 394 ; Scudder v. Bank, 91 U. 
S. 406. But in the leading case of Milliken v. Pratt, 125 Mass. 374, upon a 
similar state of facts, the court held that the contract was governed by the 
laws of State where negotiated. The distinction between these classes of 
cases, seems to rest upon the question whether the surety was aware of the 
place of negotiation. The dissenting opinion holds that the contract of sure- 
tyship had no inception until the note was negotiated. 

Contracts — Options — Right of a State to Prohibit Contracts for 
Future Delivery.— Booth v. State of Illinois, U. S. Sup. Ct. (Mar. 3, 1902). 
A statute of the State of Illinois invalidating contracts giving an option to sell 
or buy at a future time any grain or other commodity, whether delivery is 
contemplated or not, is not in violation of any constitutional provision. 
Brewer and Peckham, Justices, dissenting. 

The statute is held not repugnant to the clause of the Fourteenth Amend- 
ment that no State shall deny to any person within its jurisdiction the equal 
protection of the laws, and the interpretation put on that clause in Algeyer 
v. Louisiana, 165 U. S. 578, namely, that it means the right of a citizen to pur- 
sue any avocation and for that purpose to enter into all contracts necessary 
and proper. If the State thinks certain evils cannot be successfully reached 
unless the calling be actually prohibited the courts cannot interfere unless the 
statute clearly has no real relation to that object. Mugler v. Kansas, 123 U. S. 
623; Minnesota v. Barber, 36 U. S. 313; Voight v. Wright, 141 U. S. 62. 
And following the principle that courts may not strike down an act of legisla- 
tion as unconstitutional, unless it be plainly and palpably so, the decision of 
the Illinois Supreme Court, Booth v. People, 186 Ills. 43 is upheld. 

It is an interesting question as to how far States may go in the exercise of 
the police power, in depriving the citizen of the right to make any contract not 
in itself harmful or injurious to the public. The liberty to contract cannot be 
restrained by arbitrary legislation resting on no reason by which it can be 
defended. Shaver v. Penn., Co., 71 Fed. Rep. 931 ; State v. Goodwell, 33 W. 
Va. 179. There can be no question as to the legality of option contracts in 
general, and they are perfectly valid and enforceable. Bigelow v. Benedict, 
79 N. Y. 202; Kirkpatrick v. Bousal, 172 Pa. St. 155. But in Illinois and 
other States option contracts have been invalidated and placed in the category 
of gambling contracts and hence unenforceable and void. Schneider v. Tur- 
ner, 130 111. 28; Preston v. Smith, 156 111. 359; Osgood v. Bander, 75 Iowa, 
550; Schlee v. Guckenheimer, 179 111. 593. There is, however, much difference 
of opinion as to the operation of these statutes, and the opinion of Justice 
Harlan should go far toward putting an end to these contracts. 

Contracts— Privity — Citizen and Municipality.— Graves County Water 
Co. v. Ligon, 31 S. W. 725 (Ky.) .—City of Mayfield passed an ordinance granting 
to a water company the privilege of supplying city with water, for protection 



380 YALE LAW JOURNAL. 

against fire. Held, that where private property is destroyed by fire, as a result 
of the negligence of the water company, an action will lie in favor of the 
owner of the property, for failure of the company to perform its contract. 
After accepting the benefits of the contract the company is estopped from 
denying its liability under the statute of frauds for its failure to sign the con- 
tract. 

It is well settled that no action will lie against a city in favor of a private 
owner, for city neglecting to provide a sufficient water supply. Tainter v. 
Worcester, 123 Mass. 311. But in this case the court reasoned that the con- 
tract was made by the city for the benefit of its citizens and as there is a 
privity of contract an action may be maintained. Gorrell v. Supply Co., 124 
N. C. 328; Paducah Lumber Co. v. Paducah Water Supply Co., 89 Ky. 340. 

Court-Martial — Regular Officers Incompetent to try Volunteers. — 
Deming v. McClaughry, 113 Fed. 639 (C. C. A.). — A volunteer was tried and 
convicted by a ccurt-martial composed of officers of the regular army. Held, 
that the volunteer force is not a part of the regular army, and that regular 
officer > are incompetent to trv volunteers. 

Although the general commanding the army has held that regular officers 
can lawfully try volunteers, Circular 21, H. I. A., June 30, 1898, the uniform 
course of legislation, decision and practice establishes the fact that it has be- 
come the policy of the United States to prohibit the trial of officers and sol- 
diers of the volunteer force by the officers of the regular army. 1 Stat. 424; 
2 Stat. 371; Benet, Military Law, 25; 18 Stat. 113. 

Dower — Mineral Rights — Life Estate — Oil. — Higgins Oil & Fuel Co. 
v. Snow, 113 Fed. 433 (C. C. A.). — Defendant was entitled to dower estate in 
certain land under the laws of Texas. Held, that she had the right to drill 
oil wells and claim the proceeds. 

The general rule at common law is that a life tenant may work mines that 
are open when the tenancy commenced but he cannot open new mines. 
Stoughton v. Leigh, 1 Taunt. 402; Coates v. Cheever, 1 Cow. 460; Wente's Ap- 
peal, 106 Pa. 301. And some of the more modern cases go further, holding 
that mining will be allowed if the owner of the preceeding estate has fixed 
on it the character of mining land. Piddy v. Griffith, 150 Ills. 560; Seager v. 
McCabe, g2 Mich. 186. But the Court disregarding the common law follows 
boldly the rule of the civil law, 2 Dom. Civil Law, 945-968, Bryan, Petroleum, 
41, and declares that the tenant in dower has the right to seek for and open 
every kind of mine and is entitled to the proceeds thereof. 

Elections — Qualifications — Constitutional Law — Powell v. Spack- 
man, 65 Pac. 503 (Id.). — Held, that a soldier making his permanent residence 
at a soldier's home does not thereby acquire a right to vote in the county or pre- 
cinct where such institution is situated. Sullivan, J., dissenting. 

The leading case, decided under New York constitutional provision 
(copied by many States) witholding this right where persons are supported 
by the public in charitable institutions is, Silvey v. Lindsay, 107 N. Y. 55 ; fol- 
lowed here and in Michigan and Kansas, but rejected in California, Oregon 
and in U. S. v. Rowdebush, Fed. {la., not reported). There seems to be re- 
luctance in applying the rule without exception, and a conflict of opinion as to 
circumstances justifying exception. 



